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RN Reguest for Recon31derat10n B AR

._"Dear Messrs erson and Ahmer " .

: IDAPA 20. 03 17 030 06 please let this letter serve as a request for recons1derat1on

Th1s letter represents a prehmmary statement of bases for reconsrderatron and is not 1ntended .

i:.support of thrs request

T The processleadmg up 6 theDepartment sJune 23 2021 lctter and enclosures has beenloug
~and protracted ‘While various information and positions were gathered in the context of priot

of some of those 1ssues f '

o S IrepresentNorth Idaho Marltlme LLC (“NIM”) The Company is 1nrece1pt of Mr WllSOl’l s_ ‘. L
" June 23 transmittal letter along with the enclosed June 11, 2021 Memorandum from Mr. Wilsonto .~ -
- Director Miller and the proposed “Submerged Lands. Lease” (Lease No. B220168) Pursuant to U

to‘be exhaustlve NIM requests the opportumty to provrde supplemental matenals and argument 1nl' R

hearmgs extending back 10 2008, the consideration of that 1nformatron for purposes of preparing the E
_ present Lease has led.to numerous errors of fact and law Set forth below isan. 1n1t1al 1dcnt1ﬁcatlon o
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S e 1ncorrectly to NIM

The Memorandum of June ll 2021 formrng the basrs for the proposed Lease contams."‘

—erroneous findings of fact. As _you are aware, an encroachment permit was prev1ously issuedto
- '_lMurphyMarme Construotlon Company authorlzrng storage andawork area sumlarto thatrequested'_j,,_' e
by NIM. Both entities: have made use of portions of Cougar Bay for years,: as you well know, -~ -
¢ . However, many of the acts which IDL’s June 11, 2021 Memorandum attrlbute to NIM Were actually: R
- acts undertaken or performed by Murphy . o SEN :

BY way. Of example, the June 1 Memorandum 1dent1ﬁes “the mfamous Hoollgan Island” aS:.. e

: ,;;_havmg been’ stored by NIM in: Cougar Bay since 2017 This is nottrue. NIM has never had anything . = B

- to'do with the storage of Hoollgan Istand: Th1s was apparently stored by Murphy, and Murphy s acts 3 : '. v

f -: ,‘have now been attrrbuted to NTM

Informatlon in’ the record was crted for the proposrtlon that NIM has constructed_" e

. "r'-:llmprovernents by adding pilingsin Cougar Bay wnhout authorization, This is not true. NIMhasonly . - S
o -used’ ex1st1ng prlmg systems that have remamed smce Cougar Bay was used for log storage ina far' PR

--_."-more mtenswe manner than NIM’S use

It was also determmed as. part of the Memorandum and the proposed Lease that NIM has .

5 "been oceupying five (5) acres. of (Cougar. Bay. ‘without authorization, This is not true. What has <. L

R apparently happened is that the. uses made by Murphy have been’ mcluded in'the uses attributedto =

‘.‘ - NIM. Thereis nodistinction made in the ﬁndmgs and certain of the plioiio graphs included in Exh1b1t:_; N - ; e
- 5 show uses made by Murphy and not by NIM., Atno pomt in:time has NIM, used five (S) acresof . ‘_ e
Cod stordge space in Cougar Bay We can only conclude that some of Murphy s use has been attrlbuted e

Based upon the procedural hrstory leadmg to Lease No B220168 IDL has now created a.

.; . s scenarro Where one marrtlme business (Murphy) is perrmtted tostore docks and workina des1gnated = B e |
N \portlon of Cougar Bay ina rnanner more 1ntens1ve than proposed by NIM: This was accomphshed T

‘through the. issuance: “of* an: encroaohment perm1t that’ authorized encroachments under the

_ i -_'encroachment permit re glme forthe: beneﬁt of Murphy, well beyond the ling of nav1gab111ty Ttwas " ,.
C -suggested that Murphy’s permrt was ptoper because Murphy owned littoral land. Yet littoral rights.’ EIRR
o only. extend to.the line of: nav1gab1hty, and this has created a scenario where, under the purported .~

- .auspices ofanencroachmentpermrt Murphylsmow authorlzedto conduct act1v1t1es more extensrve S
B than those requested by N[M : R o

- IDL has stated in 1ts Memorandum that 1ssues of aesthetlcs are promoted by lrm1t1ng NIM’
' ‘proposed dock: storage from October I through May 31 and by negatrng any ability on the: -partof -
oy NIM to perform de mmzmls work act1v1ty year-round ina deﬁned area so.as to prov1de safe harbor :
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: : for NIM Yet these very same ostens1ble aesthet1cs are not bemg promoted by Murphy ag it dets 1“
_under the: auspices of an. encroachment permrt that appears to confer nghts beyond the lrne of

Y .nav1gab111ty and that is not allowed at law

S NIM requested approval to lease ﬁve (5) acres, of submerged lakebed Yet NIM has never - S
S '-'used ﬁve (5) actes to date. IDL’s. eontrary ﬁndlng must by nece551ty, be predlcated upon an.;'
. o _attrrbuuon of Murphy s use to NIM Th1s 1s 1mproper L S SRR

The problem is exacerbated by lDL’s unrlateral determmatlon of a retroactlve annual Lease :: -

i *rate of One Thousand Dollars (81,000) per acre for a total of Five. Thousand Dollars ($5,000) per. - BN

"-year Yet ‘as noted NIM never used five (5) acres. Moreover in discussions w1th IDL 'staff, durmg

L _4 the: Very same t:lmeframe the only Lease rate proposed was. One Hundred Dollars ($100) per year ‘_::3.‘ EE

Wrth all due respect there isno statutory authorlzatlon to 1mpose a retroactlve Lease payment B o

i '-'_._'under these: cncumstances ‘when (a) the payment is based upon a per acre charge in excess, ofthat - ‘: e
o represented by staff; ) the payment is ‘based upon acreage not-actually used; and (c) no: such_'__‘ Sl

) . payment is being requlred oft Murphy even' though Murphy is effectlvely utrhzmg more- lakebed S
“under.an encroachment permit which.: extends beyond the line-of navrgabrhty and that should for -_”.f SRR

B - equal treatment be srmllarly admlmstered under the submerged lands lease reglme SR S

There are consrderatrons unrque o Cougar Bay whrch appear t0 have been overlooked ot S |

T madequately consrdered It is unfortunate that many people do not fully. understand apprecrate or .

. consider historic attrrbutes speclﬁc to Cougar Bay. Having beena 11fe-long resident of North Idaho, - S :
and havmg litigated cases 1nvolv1ng h1stor1c attrlbutes of Cougar Bay to the Idaho Supreme Court S

s am well acquamted wrth the same

o Cougar Bay isa shallow bay even when wator is malntarned at the summer level of elevatron ‘, _' .:": B
a of 2 1 28, Although IDL oftén does not wish.to acknowledge the, same, prior to the 1nstallat10n ofthe = -

e e Washmgton Water. Powerdamin 1 905, Cougar Bay was operated asa dalry farm by Messrs. Graham- - "
- “and Healy. That is why Clayton Miller, who laid out the: original Government: Land Office (GLO)

"'meander line'in. 1891, walked along the shore at elevatlon 21214/~ Based on that Govemment L

o meander, line; Government lots and- quarter sections. were created. under present -day. Cougar Bay

" "Water levels at 2 128. These prrvate property owWners contmue to pay property tax on the submerged',

. _ lands and have done so for decades

L _ leen these consrderatlons that is why Cougar Bay WS used for log storage for decades : e
~These uses were. far more mtensrve and extensive than those proposed by NIM. Youcanse¢asmuch. = -

: :from the photo graphs 1ncluded in the materlals appended to your June 23 Memorandum NIM d1dn to
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'_"put these p111ngs in, They are remnants of prlor decades of log storage |

In fact not too long ago Kootena1 County proposed to remove the logs from Cougar Bay

: 5 That resulted i in legal proceedmgs in which Scott Reed and I were co-counsel. As.a result of those-‘--n : B
' _—_legal proceedlngs Kootenai County’ determlned not to procéed with the removal of the plllngs in .

" “Cougat Bay, The reasons for the contmued presence of the prhngs mclude an ab111ty to provrde safe-

"' harbor-and trad1t10na1 uses (such as those: NOW: authorrzed for. Murphy and for which NIM seeks EREE

e __"authorrzatlon) The purpose.of keeplng the p1hng structures in place was also to 1mpede the. use of U
the area by 1nten51vely motorized watercraft including. wake boats, and to.provide recreatronal oo
F opportunltles for. ﬁshmg and duck hunting. Over the years, the. possrble intensification of use of - "

* - Cougar Bay has Been- mltlgated from the log storage days to the present 1nclud1ng through the

i fact1v1ty of’ NIM and Murphy

It was suggested in your Memorandum that NIM’ § busrness model is ﬂawed to the extent that s :

D 1t is pred1cated upon the use'of a.de minimis portron of Cougar Bay for log storage anda small and

- safe'work arca. We respectfu.lly dlsagree NIM has not perm1tted well over 3,000 encroachmentson

" " Lake Coer d’Alene.- Those encroachments were permitted by IDL.. Those enctoachments needto - -

" be mamtamed and constructed in an approprrate and safe manner. Tt i 1s simply’ unreahst1c for IDL, to' SRR

o permit encroachments in well- traveled areas’ of the Lake and to. expect that NIM or any other )
. maritime business can safely ‘construct the- same’ glven the prohferahon of marine activity and S

E "excesswe wakes. The only party that can beneﬁt fromthe use of Cougar Bay for tradrtronal purposes .

J (. -such as. those requested is Murphy Marrtlrne under an apparently 1ncorrectly—1ssued encroachrnent " B

: _ perrmt that extends beyond the lme of nav1gab1hty

The collateral beneﬁts of NIM’s and Murphy 5 USes are the added protectron of Cougar Bay -' N

| for the purposes of recreational opportunities in the form of kayaks canoes, fishing, and duck- -~

A : huntmg ‘Some people’ Would apparently like to see all plhngs and use of - Cougar Bay removed for .-
e  their’ aesthetic personal beneﬁt And where w111 that lead us? Wake boats churmng—up a shallow and )
-sensmve area where kayaks and canoes can-no longer operate safely and where dock bu11ders can -

Lo longer safely construct mamtam and store the docks that IDL has permrtted and contmues to

R f‘-=_‘perm1t

IDL d1scussed the 1ssue of aesthetlcs and noted that several commenters own propertyr :

" ""--overlookmg Cougar Bay* expressed strong concerrn about the 11npact of dock storage on'the acsthetic. .~ -

o cornponent of the public trust docirine.”  This underscores.yet another mamfestatlon ofrecent growth

- and people buylng property without fuIly—analyzmg the nature and extent of what goes on around g
_them. Cougar Bay has been used for-the purposes: described. above for the better part of a century .

‘- . Someone moves to town, buys alot onahill a half mile-away, moves into their house, and looks at .. S

L Cougar Bay and wonders Why it is used for storage or -other’ matine activities, They then'seek to- .
tenmnate those activities for the1r personal aesthetlc reasons wrthout an adequate balancrng of the .
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;’_-‘factors dlscussed above If docks can t be stored mamtamed and burlt in the ‘manner requested by i
. NIM, then IDL erl be effectlvely conferrlng 1 potentlal monopoly on another maritime’ business

o who purports to act under the auspices of an encroachment’ permit. mstead of-a submerged lands T

s lease NIM does not wish to cause problems for Murphy However both ent1t1es are long- standmg o !
.+ maritime busrnesses and one should not be allowed to operate under a different standard of rules than -
SRR ;the other That 1s fundamentally moonsrstent wrth pubhc trust consu:leratlons S

..‘_'.

Please consrder the foregomg in support of NIM’S request for reconsrderatlon We also "

i _request the. ability to. supplement these reasons and. authorrtles in a more détailed manner to facrlrtate o L

- '_”.a meanlngful resolutron of these rssues through recon51derat10n and related processes RV

0 Sincerely,

VIA CERTIFIED MAIL/RETURN RECEIPT REQUESTED A

':_f)cc;--‘-?._.ff'ldaho Department of Lands

"""“Attn Mr Dustln Mrller
Dlrector SN g
- 300N, Slxth Street Sulte 103
N ﬂ-lP 0. Box 83720 BE

| " Boise, ID/83720- 0050
IDL—W]LSON AHMER CONDON LTR wpd




